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§23.27

in all types of concession activities,
rather than concentrating participa-
tion in one category or a few categories
to the exclusion of others.

(d) Your ACDBE program must in-
clude race-neutral measures that you
will take. You must maximize the use
of race-neutral measures, obtaining as
much as possible of the ACDBE partici-
pation needed to meet overall goals
through such measures. These are re-
sponsibilities that you directly under-
take as a recipient, in addition to the
efforts that concessionaires make, to
obtain ACDBE participation. The fol-
lowing are examples of race-neutral
measures you can implement:

(1) Locating and identifying ACDBESs
and other small businesses who may be
interested in participating as conces-
sionaires under this part;

(2) Notifying ACDBEs of concession
opportunities and encouraging them to
compete, when appropriate;

(3) When practical, structuring con-
cession activities so as to encourage
and facilitate the participation of
ACDBEs

(4) Providing technical assistance to
ACDBEs in overcoming limitations,
such as inability to obtain bonding or
financing;

(5) Ensuring that competitors for
concession opportunities are informed
during pre-solicitation meetings about
how the recipient’s ACDBE program
will affect the procurement process;

(6) Providing information concerning
the availability of ACDBE firms to
competitors to assist them in obtain-
ing ACDBE participation; and

(7) Establishing a business develop-
ment program (see part 26, §26.35); tech-
nical assistance program; or taking
other steps to foster ACDBE participa-
tion in concessions.

(e) Your ACDBE program must also
provide for the use of race-conscious
measures when race-neutral measures,
standing alone, are not projected to be
sufficient to meet an overall goal. The
following are examples of race-con-
scious measures you can implement:

(1) Establishing concession-specific
goals for particular concession oppor-
tunities.

(i) If the objective of the concession-
specific goal is to obtain ACDBE par-
ticipation through a direct ownership
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arrangement with a ACDBE, calculate
the goal as a percentage of the total es-
timated annual gross receipts from the
concession.

(ii) If the goal applies to purchases
and/or leases of goods and services, cal-
culate the goal by dividing the esti-
mated dollar value of such purchases
and/or leases from ACDBEs by the
total estimated dollar value of all pur-
chases to be made by the conces-
sionaire.

(iii) To be eligible to be awarded the
concession, competitors must make
good faith efforts to meet this goal. A
competitor may do so either by obtain-
ing enough ACDBE participation to
meet the goal or by documenting that
it made sufficient good faith efforts to
do so.

(iv) The administrative procedures
applicable to contract goals in part 26,
§26.51-563, apply with respect to conces-
sion-specific goals.

(2) Negotiation with a potential con-
cessionaire to include ACDBE partici-
pation, through direct ownership ar-
rangements or measures, in the oper-
ation of the concession.

(3) With the prior approval of FAA,
other methods that take a competitor’s
ability to provide ACDBE participation
into account in awarding a concession.

(f) Your ACDBE program must re-
quire businesses subject to ACDBE
goals at the airport (except car rental
companies) to make good faith efforts
to explore all available options to meet
goals, to the maximum extent prac-
ticable, through direct ownership ar-
rangements with DBEs.

(g) As provided in §23.61 of this part,
you must not use set-asides and quotas
as means of obtaining ACDBE partici-
pation.

§23.27 What information does a recipi-
ent have to retain and report about
implementation of its ACDBE pro-
gram?

(a) As a recipient, you must retain
sufficient basic information about your
program implementation, your certifi-
cation of ACDBESs, and the award and
performance of agreements and con-
tracts to enable the FAA to determine
your compliance with this part. You
must retain this data for a minimum of
three years following the end of the
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concession agreement or other covered
contract.

(b) Beginning March 1, 2006, you must
submit an annual report on ACDBE
participation using the form found in
appendix A to this part. You must sub-
mit the report to the appropriate FAA
Regional Civil Rights Office.

§23.29 What monitoring and compli-
ance procedures must recipients

follow?
As a recipient, you must implement
appropriate mechanisms to ensure

compliance with the requirements of
this part by all participants in the pro-
gram. You must include in your con-
cession program the specific provisions
to be inserted into concession agree-
ments and management contracts, the
enforcement mechanisms, and other
means you use to ensure compliance.
These provisions must include a moni-
toring and enforcement mechanism to
verify that the work committed to
ACDBEs is actually performed by the
ACDBESs. Your program must describe
in detail the level of effort and re-
sources devoted to monitoring and en-
forcement.

Subpart C—Certification and
Eligibility of ACDBEs

§23.31 What certification standards
and procedures do recipients use to
certify ACDBEs?

(a) As a recipient, you must use, ex-
cept as provided in this subpart, the
procedures and standards of part 26,
§§26.61-91 for certification of ACDBESs
to participate in your concessions pro-
gram. Your ACDBE program must in-
corporate the use of these standards
and procedures and must provide that
certification decisions for ACDBEs will
be made by the Unified Certification
Program (UCP) in your state (see part
26, §26.81).

(b) The UCP’s directory of eligible
DBEs must specify whether a firm is
certified as a DBE for purposes of part
26, an ACDBE for purposes of part 23, or
both.

(c) As an airport or UCP, you must
review the eligibility of currently cer-
tified ACDBE firms to make sure that
they meet the eligibility standards of
this part.

§23.37

(1) You must complete these reviews
as soon as possible, but in no case later
than April 21, 2006 or three years from
the anniversary date of each firm’s
most recent certification, whichever is
later.

(2) You must direct all currently cer-
tified ACDBEs to submit to you by
April 21, 2006, a personal net worth
statement, a certification of disadvan-
tage, and an affidavit of no change.

§23.33 What size standards do recipi-
ents use to determine the eligibility
of ACDBEs?

(a) As a recipient, you must, except
as provided in paragraph (b) of this sec-
tion, treat a firm as a small business
eligible to be certified as an ACDBE if
its gross receipts, averaged over the
firm’s previous three fiscal years, do
not exceed $30 million.

(b) The following types of businesses
have size standards that differ from the
standard set forth in paragraph (a) of
this section:

(1) Banks and financial institutions:
$275 million in assets;

(2) Car rental companies: $40 million
average annual gross receipts over the
firm’s three previous fiscal years;

(3) Pay telephones: 1,600 employees.

§23.35 What is the personal net worth
standard for disadvantaged owners
of ACDBEs?

The personal net worth standard used
in determining eligibility for purposes
of this part is $750,000. Any individual
who has a personal net worth exceeding
this amount is not a socially and eco-
nomically disadvantaged individual for
purposes of this part, even if the indi-
vidual is a member of a group other-
wise presumed to be disadvantaged.

§23.37 Are firms certified under 49
CFR part 26 eligible to participate
as ACDBEs?

(a) You must presume that a firm
that is certified as a DBE under part 26
is eligible to participate as an ACDBE.
By meeting the size, disadvantage (in-
cluding personal net worth), ownership
and control standards of part 26, the
firm will have also met the eligibility
standards for part 23.

(b) However, before certifying such a
firm, you must ensure that the dis-
advantaged owners of a DBE certified
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